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Enforceable undertaking policy
What is an enforceable undertaking?
An enforceable undertaking is a written agreement between the Victorian Registration and Qualifications Authority (VRQA) and a provider, person or body which involves the provider, person or body undertaking to do a particular action to comply, or cease or refrain from acting in a way that does not comply, with the relevant standards or requirements. [footnoteRef:1] [1:  Provider, in this policy, includes a VRQA registered school, school boarding premises, non-school senior secondary school provider, Student Exchange Organisation (SEO), a VRQA approved CRICOS provider of courses to overseas students, an awarding body or a Registered Training Organisation.
] 

If the undertaking is breached, the VRQA may enforce it by going to court. 
 Enforceable undertakings are set out in the Education and Training Reform Act 2006 (the Act), as follows:
section 4.3.3A of the Act gives the VRQA power to accept an undertaking given by the proprietor or principal of a registered school under review by the VRQA
section 4.3.8J of the Act gives the VRQA power to accept an undertaking given by a registered provider of a school boarding premises under review by the VRQA
section 5.8.3V of the Act gives the VRQA power to accept an undertaking given by a registered training organisation (RTO) and
section 5.8.26 of the Act gives the VRQA power to accept an undertaking from:
a registered school or non-school provider that is registered to provide a senior secondary or foundation secondary course (irrespective of whether, in the case of a school, it is under review by the VRQA) or
an awarding body 
a school or institution that holds approval from the VRQA to be registered on the Commonwealth Register of Institutions and Courses for Overseas Students (CRICOS) (irrespective of whether, in the case of a school, the school is under review by the VRQA), or
a person, organisation or school approved to operate a student exchange program, a Student Exchange Organisation (SEO) (irrespective of whether, in the case of a school, the school is under review by the VRQA)
a person or body who has received a notice to comply issued under Part 5.8 of the Act from the VRQA that has not complied with the notice to comply.


Examples of what enforceable undertakings cover
An enforceable undertaking may include:
For providers:
an admission that the provider has not complied, or is not currently fully compliant, with:
in the case of a registered school, one or more prescribed minimum standards for registration, or
one or more of the requirements for registration for a particular type of provider. For example, for a school that is registered on the CRICOS, the enforceable undertaking may include an admission that the provider has not complied with the requirement(s) for approval to be CRICOS registered under the Act or
in the case of RTOs, one or more RTO standards or guidelines issued by the VRQA or another obligation under the Act
any other obligation of a provider under the Act in relation to which the VRQA has a power or function.
actions the provider will take to achieve and demonstrate compliance, including the timeline for completing the action, or the date by which the provider will cease or refrain from acting in breach of the Act or other requirement 
an acknowledgement that the provider has had an opportunity to seek legal, commercial or financial advice (as may be relevant)
an acknowledgement from the provider that failure to take the steps set out in the enforceable undertaking may lead to further action by the VRQA.
For other persons or bodies who the VRQA can receive enforceable undertakings from:
an admission that the person or body has engaged in the conduct that gave rise to the VRQA’s regulatory action
steps the person or body will take to comply with its legal obligations (for example, to respond to a notice to comply or take other action to address concerns that gave rise to the VRQA’s regulatory action)
an acknowledgement that the person or body has had an opportunity to seek legal, commercial or financial advice (as may be relevant)
an acknowledgement from the person or body that failure to take the steps set out in the enforceable undertaking may lead to further action by the VRQA.
Matters that always need to be considered
Any enforceable undertakings offered to the VRQA must not be inconsistent with the Act or the regulations made under the Act (including, in relevant cases, any prescribed minimum standards).
The VRQA will discuss with the person, body or provider the content of an undertaking.
Once an enforceable undertaking is entered into, it may only be withdrawn or varied with the VRQA’s consent. Importantly, an undertaking will not automatically be withdrawn just because a provider, person or body considers that it has complied with it.
Why does the VRQA consider using enforceable undertakings?
The VRQA will consider using enforceable undertakings in circumstances where:
the instances of non-compliance or failures on the part of a person, body or provider to meet obligations identified are not so significant as to warrant other regulatory action, and the VRQA is confident that the undertaking will be complied with
the person, body or provider is proactively and cooperatively engaging with the VRQA and is genuinely prepared to admit and rectify the non-compliance to the VRQA’s satisfaction so that it will achieve compliance with its relevant obligations.
What may happen if an enforceable undertaking is not complied with?
If the VRQA considers that there has been a breach of any of the terms of an undertaking, the VRQA has the power to apply to the Magistrates’ Court for: 
an order directing the person, body or provider to comply with the terms of the undertaking
any other order the VRQA is empowered to seek under the Act, or 
any order the Court considers appropriate.
Under the Act, if a body corporate is found by the Magistrates’ Court to have breached an enforceable undertaking, then each officer of the body corporate is deemed to have breached the undertaking if the officer knowingly authorised or permitted the breach, and the Magistrates’ Court may make an order against the officer that the Magistrates’ Court thinks appropriate.[footnoteRef:2] [2:  Officer, in this policy, as defined under section 9 (A)(D) of the Corporations Act 2001.] 

The VRQA may also decide to take other regulatory action alongside an application to the Magistrates’ Court.
For example, the VRQA may open a review of a provider or take other regulatory action. 
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